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Overview

Being physically active is important
tor both individual and public
health.! 'The obesity epidemic is
driven, in part, by sedentary lifestyles
and the lack of physical activity. For
people to be physically active, they
must have access to safe, affordable, .
and convenient recreational facilities. - 1*‘ =
.. r ™~ e
As many corpmumtl(?s‘ c'lo not have _53/ . h
these recreational facilities available — /,%i]\\\_ [ :
to them, public health advocates are N ';t“ ‘ :'
focusing attention on ways to increase s B 2
community access to safe, affordable, ; ‘
and convenient places to be physically \
active.” Communities with limited
access to public recreational space are
exploring opportunities to develop
partnerships with schools for the
use of school property to promote
physical activity in the community. School property can provide a valuable resource for
community recreational space and facilitate physical activity through recreation and
sport activities before, during, and after school hours.> At the same time, schools and
communities need to find ways to minimize the potential liability risks created when
schools open their grounds for community recreational use. The public health interest in
promoting the recreational use of school property by communities is largely driven by
efforts to reverse the rising rates of obesity and create healthier communities through
increased physical activity.

'This report provides information regarding current efforts in the public health
community to promote community recreational use of school property to provide
safe, affordable and convenient recreational facilities to communities, increase physical
activity, and reduce obesity.

Part I of this report provides an overview of key concepts relating to recreational

use of school property, current research evaluating the impact of recreational use of
school property by communities on obesity rates, and legal and policy issues aftecting
recreational use of school property by communities.

Part II identifies current policy initiatives being pursued at the state and local levels and
by national public health organizations in an effort to promote community recreational
use of school properties.
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Part I: Community Recreational Use of School Property

Key Concepts Relating to Recreational Use of School Property

A variety of state, local, and national players are involved in current conversations about
expanding the recreational use of school property during non-school hours by communities.
Some of these include public health advocates, city officials, parks and recreation professionals,
youth recreation non-profits, state legislatures, trial attorneys, school attorneys, school boards,
and school administrators. Each group approaches the issue from a difterent perspective. For
public health advocates to understand the opportunities to promote community physical activity
through recreational use of school property, it is important to understand the terms associated
with this topic. The discussion below identifies the key terms currently being used regarding the
recreational use of school property by communities during non-school hours. These terms may
have different meanings in other contexts, such as off-school property or during the school day.
'The terms below are discussed primarily through a public health policy and educational lens.

Defining recreational use of school property

Public health advocates most commonly use the term “recreational use” of school property

in conjunction with “physical activity.” But in other contexts, recreational use can include a
wide range of activities, such as passive recreational or leisure activities like sightseeing or bird
watching. Recreational use of school property promoting physical activity may include:

» Unsupervised or informal physical activities on the outdoor school property, such as
children playing on a playground or an informal game of basketball;

» Organized or formal physical activities on the outdoor school property, such as YMCA
softball or youth soccer leagues;

» Unsupervised or informal physical activities on the indoor school property, such as open
gym or walking the hallways in bad weather; and

= Organized or formal physical activities on the indoor school property, such as YWCA
swim classes or youth basketball.*

Public health advocates are also beginning to link school gardens and food preparation in
school kitchens open to the public into the arena of recreational use.

For schools, recreational use of school property by community members for physical activity
is generally associated with community access to the school’s outdoor playgrounds, tracks,
and fields, although it can be for indoor gyms, pools, or other indoor recreational equipment.
Often this includes organized and formal or unstructured and informal sports.

Common terms relating to community use of school property

Common terms used to discuss the use of school property by community members include,
“shared use,” “dedicated use,” “joint use,” and “recreational use.” These terms are discussed, below.”

Public Health Law Center



School space used by non-school entities may be either “shared” or “dedicated.” “Shared use”
generally means that the use of a certain space is shared between the school and non-school entity
(e.g., the use of the school gym for physical education classes by a school during school hours,
with the same gym used by a non-school entity for an inter mural volleyball league). In contrast,
“dedicated use” generally means that the school space is exclusively available to the non-school
entity, both during and after school hours (e.g., the dedication of an office or storage space for
exclusive use by the non-school actor). “Shared use” of school property is a form of “joint use.”

“Shared Use” and “joint use” are often used interchangeably. Recently, many advocates are

moving to use the term “shared use” because of an inadvertent link by policy-makers to the
o . .o . Ko o »k

debate around legalizing marijuana with the term “joint use.

Shared use or joint use is often used synonymously for “recreational use.” But it is important to
understand the distinctions between these terms. “Recreational use” indicates how the property

is used—for recreational activities. In contrast, “shared” or “joint” use reflects the relationship that
the property user has to the property being used for activities. In general, shared use of school
property is when school property is used by both the school for school purposes and by the public
for non-school events. The shared use of school property is not limited to recreational activities,
and could also include other activities such as voting, public events, religious meetings, and other
group meetings. Some other examples of shared use include school libraries being opened for

use by the general public, or adult and early childhood education classes being held at a school.

In some states, shared use or joint use is considered synonymous with “community schools”
where the school property is intended for more than public education. With community school
strategies, public schools can serve as community “hubs” by bringing together different community
partners and interests to offer a range of support services and opportunities to children, youth,
families, and communities. These can include medical, social, and other community services.’

In addition to using public schools for public education, communities also use public school
property for numerous other purposes, including:

» (ivic Use: Use of school buildings and grounds by individuals, groups, or organizations,
including use of schools for voting, community meetings, special events, and as
emergency shelters. This can also include the use of school property by the public for
recreational use.

» Real Estate Joint Use: Use of school property by a non-school entity where the user seeks
no relationship with the school or families beyond the specific use of school space.

» Drop-In Use: Use of school space for informal, drop-in activities. In this case, the user
does not reserve the space in advance. School space is usually made available for drop-in
use during specified hours.

» One-Time Use: Use of school space by a non-school entity during the school day and/or
after school for one specific period of time on a single day. The user often reserves use of
the school space in advance.

*The Public Health Law Center uses the term “shared use,” and therefore this will be the preferred term for this
document. The terms “shared use” and “joint use” are used interchangeably.
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» Repeated Use, Short-"Term: Use of school space by a non-school entity during the school day
and/or after school for a specified number of hours over multiple days, weeks or months.

» Long Term Lease Use: Use of school property by a non-school entity during the school
day and/or after school over a period of months or years.®

Community members and groups using school property

'There are many types of entities that use school property outside of the school day. These
entities can be divided into five general types, including:

» Individuals: Persons, generally residents of a community, who have access to school
spaces, such as play equipment, athletic fields or courts, and open space for personal use.

» Civic Groups: Individuals, groups, or organizations, who seek occasional use of school
buildings and grounds for activities or events, such as polling stations, community
meetings, and special events.

w Other Public Agencies: A public agency that is not part of the school district that may
offer programs, need to lease space, and/or may seek joint development with ongoing
programming.

» Private Non-Profit Organizations: The use of school buildings and/or grounds by a non-
profit organization, such as after-school programs, health clinics, or adult education classes.

 Private For-Profit Corporations: The use of school buildings and/or grounds by a private
tor-profit corporation, either for education-related work like private testing services or
unrelated work like private offices.’

“Joint development” of school property

“Joint development” of new or existing public school facilities generally involves different
community stakeholders in the creation of school facilities to promote broad community
goals and facilitate joint use of the school’s building and land. Successful joint development
of school property requires the public education, civic, school, community, and real estate
users to work together to develop a vision and a design plan while also reaching consensus on
scheduling issues and the payment and maintenance of building and site costs.™

“Joint use agreements” vs. “shared use agreements”™

While the term “joint use agreements” is more commonly used than “shared use agreements,”
these terms can be used interchangeably. “Shared use agreement” is generally defined as

“a legal agreement that defines the rights and responsibilities of the school district and
another organization or government agency for use of the school facilities for recreation

or other purpose of importance to the community.”" In general, shared use agreements

* Some states have these agreements defined in statutes. Communities should look to specific state and local laws and
policies to determine how or if this concept is defined.
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“should describe specific activities, times, and eligible participants and address supervision of
minors; injury liability protections, funding sources, cost-sharing of utilities; and respective

responsibilities for maintenance, cleanup, and security.”*?

These agreements are written contracts or legal agreements that define the rights and
responsibilities of a school district and another entity (non-profit, private, governmental, etc.)
for use of the school facilities. Some communities and advocates define the shared or joint
use agreement as between two separate government entities, rather than including private

and governmental agencies.”® Shared or joint use agreements can help defray costs, share
maintenance responsibilities, outline a security plan, and explain liability exposure. Currently,
some public health advocates are promoting the use of these contracts to facilitate community
recreational activities, but these agreements can be used for any use of school property.

Impact of community use of school property on obesity rates

Several studies sought to measure the association between obesity rates with increased levels of
physical activity. The following discussion examines some of the most relevant research in this
area. The key studies examining this issue are discussed, below.

Schools located in communities with a high risk for obesity can provide safe, affordable, and
accessible places for residents to be physically active.” Studies show that people report being
more physically active when they have access to recreational facilities.”® One study found that
people who live or work near parks or recreational facilities exercise 38 percent more than
those who do not have easy access to these facilities.'®

Children in low-income and predominately racial/ethnic minority communities are less

active, in part, because of limited access to safe, free or low cost, and convenient recreational
facilities.”” Individuals in disadvantaged communities often live in urban areas with less green
space, fewer recreational facilities, and higher pollution levels.”® Research indicates that schools in
higher-income communities are more likely to be available for community use during non-school
hours than those in lower-income communities.” For example, a California study found income-
related disparities with community access to school facilities outside of school hours. In this study,
68 percent of respondents from higher-income districts or county offices of education indicated

Public Health Law Center



that some or all of their schools were open for public recreational use outside of regular school
hours, compared with only 44 percent of respondents from lower-income districts.*® Evidence
also suggests that in underserved communities, access to school recreational facilities improves
the likelihood that community members will be physically active.?! Furthermore, renovated
recreational facilities at schools can increase the number of children who are physically active and
increase the children’s level of physical activity.*® Increased physical activity has also been shown
to improve academic success of school children.

'The positive impact of creating safe playgrounds in inner cities can be seen by the effect of
opening a school yard in New Orleans for recreational use after school hours:

When a school yard in New Orleans remained open and supervised after school and

on weekends, the number of children who were outside and active in the intervention
neighborhood and schoolyard was 84 percent higher than in a comparison neighborhood
with an older playground that did not have ongoing adult supervision. Children in the
intervention neighborhood also reported reduced time spent watching television or playing
video games relative to children in the comparison community.**

Benefits associated with community recreational use of school property

While not yet thoroughly studied, the recreational use of school property by community
members after school hours can increase community safety and have other positive community
effects. First, community members may be more likely to engage in physical activity at schools
because schools are generally perceived to be safe environments.”> Moreover, increased access
to outdoor school facilities with green features may increase social networks and enhance
community connections, and possibly deter criminal behavior.?® 'The social benefits from
community access to open green space in urban settings are generally attributed to residents
spending time outdoors and interacting with neighbors.?” Specifically related to children,
after-hours programming has been shown to reduce delinquency and improve academic
performance separate from the physical activity benefits.?®

Recreational use of school facilities can also promote good will between the schools, other
local government agencies, and the larger community.” Furthermore, allowing community
access can assist in securing community support for tax increases and school bond
referendums, even for those residents without school-aged children.®® Alternatively, a lack of
coordination between local governments and school districts in land use and facilities planning
can result in schools that are less connected to community members.® The research in this
area is not well-developed at this time.

National efforts to promote recreational use of school property

Based on existing evidence, governmental agencies, non-profit organizations, and other
public health advocates have been promoting the recreational use of school property during
non-school hours. A few of the key groups promoting recreational use of school property are
discussed here.
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» Healthy People 2020 recommends that school recreational facilities be opened to the
community before, during, and after school hours as well as on weekends, holidays, and
during the summer.*

» The American Academy of Pediatrics has argued for increased access to school grounds
after school hours.?

» 'The Institute of Medicine recommends the adoption of legislative policies, where
necessary, to address liability issues that might block community access to school
recreational facilities after-hours.**

» The National Physical Activity Plan recommends promoting programs and facilities to
provide communities easy access to safe and low cost opportunities for physical activity.*®

» The American Heart Association supports state efforts to encourage, support and/or
authorize school districts to allow community recreational use of school property.*

Liability as a barrier to community recreational use of school property*

Common barriers to increasing community access to school property for recreational

use include issues regarding maintenance, operations, liability, ownership, and

scheduling.’” Recent research shows that it is widely accepted that the fear of liability is

a common barrier to schools allowing communities to use school property for recreational
use.® Data from the School Health Policies and Programs Study from 2006 revealed that

33 percent of school districts reported being sued because of an injury occurring on school
property or at an oft-campus, school-sponsored event, while 11.8 percent of individual schools
reported lawsuits.*

*There are a variety of barriers, but this guide focuses on the impact liability concerns have on community recreational use
of school property.
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WHAT IS LIABILITY?

Liability is a legal responsibility for injury, death, or damages. The standards for holding someone
liable differ depending on what and who caused the injury. Typically, to be held liable for someone
else’s injuries, the injured person must prove that:

1. The person causing the harm had a legal responsibility to protect the injured person from harm
(otherwise known as a “duty of care”).

2. The person causing the harm failed to protect the injured person from the harm.
3. The person harmed was injured in a way that was foreseeable.*°

The obligation someone has to protect someone else from harm depends on the situation. The
general expectation is that people act “reasonably” toward others given the circumstances.
Someone failing to act with as much care as an ordinary, reasonable person in a given situation
that causes harm or injury is then considered to be “negligent.” However, there are situations
where the law holds a person or entity to a higher or lower legal responsibility to protect another
from harm.** The failure to protect a person from harm as required by law that results in an injury
and can lead to a civil lawsuit is called a “tort.”

WHAT IS IMMUNITY?

Immunity is a legal doctrine that exempts a certain individual or entity from duties that the law
generally requires other citizens or entities to meet. The duty an individual or entity has to meet
is defined by law.*? If an individual or entity has immunity from a certain legal requirement, this
immunity can be used as a defense against a lawsuit and provide a basis to have the lawsuit
dismissed by a court.

DO GOVERNMENTS HAVE IMMUNITY?

Governmental entities often have immunity provided under the doctrine of “sovereign immunity.”
Sovereign immunity* is a legal doctrine providing governments with immunity from being sued unless
otherwise specified by statute. Sovereign immunity is “[a] government’s immunity from being sued

in its own courts without its consent.”# This doctrine bars holding the government, its political
subdivisions, or the actions of its employees operating in their official capacities liable for torts unless
such immunity is expressly waived by statute or by necessary inference from legislative enactment.

The extent of the immunity granted and the specific governmental entities covered by immunity
are determined by each state. Sovereign immunity is not necessarily limited to state governmental
actors and can also apply to municipalities. Many states recognize public school districts as
governmental entities which have sovereign or governmental immunity.**

*“Governmental immunity” is sometimes used interchangeably with “sovereign immunity.”
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Impact of sovereign immunity on
recreational use of school property
by communities

Depending on the language of a
state’s immunity law,” immunity can
eliminate or reduce the liability risk
a school has for harm or injuries
occurring to an individual as a result
of the recreational use of the school’s
property by a community member.

State laws that protect schools
from liability

All states have some form of
recreational user statute. The

goal of these laws has generally
been to limit liability when
landowners allow the public access
to their property for recreational
purposes.” Generally speaking,
recreational user statutes were not
created to promote public health
goals or to create community
cohesion. Rather, these statutes
were developed to promote outdoor
activity through the use of private
land for hunting and fishing in light

of the scarcity of public resources for

CASE STUDY

Jane, an adult, injured herself when she participated
in an ACME (a local non-profit) wellness event

at a school. ACME sponsored an obstacle course
that involved swinging on a rope from a log over
an imaginary pit of bare dirt to another log on the
other side. The rope hung a foot and a half above
the center of the imaginary pit. Jane swung over the
pit, and fell to the ground after losing her grip. She
injured her ankle and sued ACME and the school.
She claimed ACME and the school were negligent
and claimed the following elements of liability.

Duty: ACME and the school owed Jane a duty to use
shock-absorbing material and a duty to provide more
supervision of the rope swing.

Failure of the Duty: ACME and the school failed
to use shock-absorbing material and to provide
supervision.

The Failure Caused the Injury in a Way that
was Foreseeable: Because ACME and the school
failed to use shock-absorbing material and to provide
the appropriate supervision, Jane was injured in a
way that ACME and the school should have been
able to foresee.

these activities. In addition to recreational user statutes, various states have statutes that often
apply to numerous types of recreational activities, with some specifically providing protection
to particular activities. For example, Florida has a statute that provides immunity protection
for landowners that open their land for skateboarding or skating.* In addition, Nevada has
a statute that specifically provides immunity protections for landowners allowing skiing or

snowboarding on their property.*’

*The law can be in the form of legislation, statute, court case/case law, or other form of legal doctrine of the state.
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Liability as a perceived barrier

Two different conclusions have been reached regarding whether or not liability is a barrier to
community recreational use of school property during non-school hours. A series of studies
have found that liability is an obstacle to schools allowing recreational use of school property,
while another study completed during the same timeframe determined that liability should
not be an obstacle. These positions are summarized below.

FEAR OF LIABILITY IS A BARRIER TO COMMUNITY

RECREATIONAL USE OF SCHOOL PROPERTY

There are at least three studies that have identified liability as a key barrier to community
recreational use of school property. The first, from 2004, provided a case study of four communities,
and found that safety, insurance, and liability concerns are barriers that needed to be addressed
with schools before indoor and outdoor facilities can be made available to the public." In 2007,
another study found that recreational user statutes failed to adequately provide liability protection
for school districts opening property for community recreational use. These researchers found that
“[rlecreational user statutes should be revised for greater applicability to the public school setting
when school facilities are used outside of the regular school hours for purpose of recreation and
physical activity."?

Finally, in a study released in October 2011, researchers completed a national survey of school
administrators in underserved communities and assessed liability perceptions in the context of
community access. The study found that 83 percent of the respondents had concerns about their
school’s liability risk should someone be injured on school property during non-school hours while
engaged in a recreational activity. Among those administrators that did not allow for community
access, 91 percent reported liability concerns and 86 percent believed stronger legislation was
needed to protect schools from liability for recreational activities during non-school hours.

The researchers concluded that “[l]iability concerns are prevalent among this group of school
administrators, particularly if they had been involved in prior litigation, and even if they indicated
they were aware of laws that provide liability protection where use occurs after hours. Reducing
these concerns will be important if schools are to become locations for recreational programs that
promote physical activity outside of regular school hours.”?

' Kelly R. Evenson & Aileen P. McGinn, Availability of School Physical Activity Facilities to the Public in Four U.S. Communities,
18 Aw. J. oF HeattH Promorion 243 (2004).

2 John O. Spengler et al., Policies to Promote the Community Use of Schools: A Review of State Recreational User Statutes, 39
Aw. J. Prev. Mep. 81, 86 (2010).

3 John O. Spengler et al., Liability Concerns and Shared Use of School Recreational Facilities in Underserved Communities, 41
Am. J. Prev. Mep. 415 (2011), available at http://www.ajpmonline.org/article/S0749-3797(11)00448-X/abstract (last visited
March 21, 2012).
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FEAR OF LIABILITY SHOULD NOT BE A BARRIER TO

COMMUNITY RECREATIONAL USE OF SCHOOL PROPERTY

Other groups believe that the actual risk of liability from schools opening their property for
community recreational use is smaller than believed and that liability should not deter schools
from opening their property to the community. For example, the National Policy & Legal Analysis
Network to Prevent Childhood Obesity (“NPLAN"), a program of Public Health Law and Policy
("PHLP"), commissioned a 50-state review of the topic of liability with community use of school
property. As a result of this review, NPLAN determined that “the legal rules that would apply to
tort claims arising out of the after-hours recreational use of school facilities are generally no more
onerous than those that apply during the school day” and that “tort liability risk is much less
severe than commonly believed.”" These researchers then determined that the risk of liability

to schools should not be a deterrent to recreational use activities by community members. While
NPLAN agrees that some real liability risks to schools from the recreational use by communities
of school property exist, this 50-state survey led to the conclusion that these risks are unlikely

to be substantial enough to justify denying recreational access to children who are at risk of
obesity.? Additionally, NPLAN concluded that increasing liability protections for schools could put
injured children and their families at greater risk for physical injuries and financial harm, especially
for children whose families have inadequate or no insurance.?

' Tom Baker et al., Liability Risks for After-Hours Use of Public School Property to Reduce Obesity: a Fifty-State Survey, Nat't

PoL'y & LeGaL AnaLysis Network 10 Prevent CitoHoop Osesity 2, 3, 13 (2008), available at http://www.phlpnet.org/system/files/
Overview JointUse Final 20100713.pdf.

2 Tom Baker & H. Massud, Liability risks for after-hours use of school property to reduce obesity: A 50-state survey, 80 J. Sch.
Healtn 508 (2010), available at http://onlinelibrary.wiley.com/doi/10.1111/j.1746-1561.2010.00535.x/pdf.

3 Sara Zimmerman & Manel Kappagoda, Immunity Hazards: The Risk of New Liability Laws to Schools and Students, NPLAN.
org, (Mar. 2012), http://www.nplanonline.org/nplan/immunity-hazards.

Current research needs

Several research gaps exist related to the current understanding of issues from community
recreational use of school property during non-school hours. First, as noted above, more
research is needed to support the other goals of community use of school property, such as
community support of school bond measures, community safety, and community cohesion.
Next, given the different positions regarding the role the fear of liability plays in schools
opening their facilities for community recreational use, more analysis is needed as to the role
that real or perceived liability fears play in community access to school property. Furthermore,
research is needed to determine whether clarifying liability concerns for school administrators
will result in more community access, or whether it simply reduces one barrier among many
obstacles, including concerns over maintenance, costs, and security.

Public Health Law Center
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Tools schools can use to minimize liability risks from recreational activities

In addition to legal protections provided by recreational user statutes, there are a number of
other statutory and/or risk management strategies that can limit or shift liability exposure
of schools for injuries occurring from the recreational use of school property. Some of these
strategies include:

» Caps on Damages: Some state laws limit the liability of a governmental entity for
damages by capping the amount of damages an individual can receive from a
governmental entity, which may include school districts. However, in some situations the
statutory cap on damages can be waived if the governmental entity has liability insurance

with a higher cap.

» Indemnity Clauses: Indemnity clauses shift liability for injuries from one entity to
another.”® 'These clauses are often included in shared or joint use agreements to shift
liability for injuries sustained on school property from a school district to another
entity (non-profit, private, governmental, etc.) using the school facilities for recreational
activities. However, in some situations, these indemnity clauses are prohibited by state law.

» Waivers and Releases: Waivers and releases are common risk management tools. A waiver
or release is a written agreement not to sue if something goes wrong.* Waivers and
releases can be important risk management tools as they can reduce the possibility of
being sued if someone is hurt during a recreational activity. At the same time, a waiver
or release will not necessarily provide complete liability protection if an injured person
does bring a lawsuit. The extent to which a waiver or release provides protection against
liability in court is determined by state law, including state statute and/or court cases.
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Part II: Policy Initiatives
Promoting Recreational
Use of School Property to
Increase Physical Activity
and Reduce Obesity

Communities around the country are
exploring different policy initiatives to
promote physical activity and reduce
obesity by increasing access to school
property for recreational use by community
members. The most promising initiatives
being pursued and the key players involved
in these efforts are discussed, below.

Policy Efforts at the Local and State Levels
and by Public Health Organizations

Local policy efforts currently being pursued

Local communities are pursuing a variety of efforts to promote recreational use of school
property during non-school hours. These local initiatives include efforts through the U.S.
Centers for Disease Control and Prevention’s (“CDC”) Communities Putting Prevention to
Work (“CPPW?”) Program;>® the development of shared use agreements between schools and
community organizations; and local policies to promote recreational use of school facilities.

Several communities around the country received funding through CPPW grants to support
the development of recreational access to school property during non-school hours for physical
activity. These communities are using a variety of efforts, including surveys, education, outreach,
toolkit development, and policy change. For example, several communities are promoting the
use of shared use agreements. Communities that received CPPW funding to support this work
include the Los Angeles County Department of Public Health, as well as communities in
Wisconsin, Washington, and Mississippi. New federal funding through the CDC’s Community
Transformation Grants (“CTG”) Program will continue to fund many of the CPPW
communities working on these efforts, in addition to providing funding for new grant recipients
to begin this work.

A number of communities, especially in California, are also considering local policies to
encourage or require the shared use of school property to promote physical activities. For
example, some school districts are including shared use of school property in school wellness
policies. In addition, some local governments include shared use of school property as part of
city planning and design strategies.

Public Health Law Center
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State policy efforts currently being pursued

State policy initiatives can be extremely effective in promoting recreational use of school property
during non-school hours. Some of the key state policy efforts, discussed here, include state funded
reports examining recreational use of school facilities and making specific recommendations;
state-mandated collaborations between schools and local governments; legislative initiatives to
clarify or change state liability laws; and development of state specific resources.

State reports on recreational use of school facilities: Several states have examined the issue of
recreational use of school facilities through working groups and/or written reports examining
the issue. The efforts of Vermont and Washington are good examples of this approach.

= Vermont: In November 2010, a working group issued the “Report of the Land Use
Working Group to Attorney General William H. Sorrell” (hereinafter, the “Report”)
as part of the Vermont Healthy Weight Initiative.’! 'This report was developed as an
effort to further a 2006 goal that “[b]y 2010, all Vermont schools will work with external
partners to increase opportunities for nutrition and physical activity.”** The Report
identified liability concerns as a barrier to reaching this goal. As a result, the working
group recommended “statutory protection from liability, to encourage schools to open
their facilities to the public under appropriate conditions.”™ Advocates in Vermont are
assessing next steps for legislative initiatives.

» Washington: In 2009, Washington passed a bill to convene a work group to provide
a detailed discussion and overview of joint use of school property. The report was
commissioned to respond to questions about the implementation of joint use, including
how joint use works within the school construction assistance program; offer options
to accommodate joint use within existing rules relating to the school construction
assistance program; and offer other ways to accommodate joint use of public school
facilities. The report also provides recommendations for the School Construction
Assistance Program and Community Schools, and outlines case studies of Vancouver

Public Schools.”*

State-mandated collaborations: Some states have mandated collaborations between schools and
local governments to support recreational use of school property. For example, Florida has a
state-mandated collaboration between schools and local government. A study investigated
the effectiveness of this approach in Florida by looking at the planning processes under
mandated coordination between the school board and the county, and analyzing the impact
of such coordination on the integration of land-use planning and school facility planning.
'The findings of this report outline the “promise and pitfalls” of the top-down legislation
and offer insights to other state and local governments looking for ways to improve local
planning and to increase physical activity among children.*

Clarifying or changing state liability laws: States around the country are introducing legislation
to either clarify or change existing liability for school districts when an injury results during
community recreational use of school property.* This has been a controversial policy change

*The Public Health Law Center has been providing legal technical assistance to states working with the American Heart
Association to introduce legislation to change liability standards for schools.
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option with trial attorneys and some public health advocates opposed to these efforts. As
discussed, above, some public health advocates disagree this is an appropriate policy option
because the actual risk of liability is exaggerated, the evidence does not support this policy
option, and/or the public health benefits do not outweigh the potential risk of limiting
claims for injuries for those who might be under- or un-insured.”® Those supporting this
policy approach point to research showing that school administrators identify liability as a
key perceived barrier to community recreational use of school property during non-school
hours. These advocates argue that this perception, whether real or misplaced, can prevent
school administrators from opening school property for recreational use by the community.
Furthermore, these advocates reference the lack of evidence that limiting claims to a “gross
negligence” standard will limit claims to the under-or un-insured.

Several states have already passed legislation, including Tennessee,”” Minnesota,” and
North Dakota.” In 2012, several states had legislation pending, including
Wisconsin,® Florida,® and Mississippi.®* Mississippi’s pending legislation includes a
requirement that the Mississippi Department of Education develop a toolkit related to
shared use agreements for school districts.® Advocates in half of the states around the
country are considering whether this is the appropriate policy option.

State-specific resources: Some states are developing state-specific resources, such as training
toolkits or model shared use agreements, for use by individual school districts to promote
recreational use of school property. The experiences of Arkansas and Minnesota are
discussed, below.

» Arkansas: In Arkansas, a statewide coalition is drafting resources that are state-specific
and will provide support to schools opening their doors for community recreational use.

= Minnesota: In Minnesota, the Public Health Law Center, in collaboration with the
University of Florida, received a research grant from Active Living Research,* a
program of the Robert Wood Johnson Foundation, to complete a study of the recently
passed Minnesota law that clarified school liability for community recreational use of
school property. A key part of this research grant is to develop a toolkit specific to the
new Minnesota law.

Public health organizations working on this issue

Several public health organizations have taken a lead in developing expertise and resources in
expanding recreational use of school property to increase physical activity and reduce obesity.
Some of the key organizational players in this effort include:

» Active Living Research
http://www.activelivingresearch.org/taxonomy/term/234

» American Heart Association (AHA)
http://www.heart.org/HEARTORG/Advocate/Statelssues/

StateandL.ocalPolicyPriorities/Communities-Putting-Prevention-to-Work

UCM 428438 Article.jsp

Public Health Law Center

15


http://www.activelivingresearch.org/taxonomy/term/234
http://www.heart.org/HEARTORG/Advocate/StateIssues/StateandLocalPolicyPriorities/Communities-Putting-Prevention-to-Work_UCM_428438_Article.jsp
http://www.heart.org/HEARTORG/Advocate/StateIssues/StateandLocalPolicyPriorities/Communities-Putting-Prevention-to-Work_UCM_428438_Article.jsp
http://www.heart.org/HEARTORG/Advocate/StateIssues/StateandLocalPolicyPriorities/Communities-Putting-Prevention-to-Work_UCM_428438_Article.jsp

16

= Center for Cities and Schools at the University of California Berkeley and the 21st
Century School Fund
http://citiesandschools.berkeley.edu/joint-use.html

= National Association of State Boards of Education (NASBE)
http://nasbe.org/

= National School Boards Association (NSBA)
http://www.nsba.org/

= National Recreation and Parks Association (NRPA)

http://www.nrpa.org/joint-use-agreements-regional-policy-roundtable/

= Public Health Law Center

www.publichealthlawcenter.org

» Public Health Law & Policy (PHLP)/National Policy & Legal Analysis Network to
Prevent Childhood Obesity (NPLAN)

http://www.nplanonline.org

= Prevention Institute
Www.jointuse.org

Gaps in the current policy discussions

Several gaps exist in current policy initiatives promoting the recreational use of school
property. Key gaps that have been identified include concerns regarding:

» Accessibility issues associated with access to school property by people with disabilities
and the impact opening school facilities for recreational activity could have on improving
opportunities for people with disabilities to be more active;

= Recreational use of school facilities by local communities to promote healthy eating
and access to healthy foods, such as through gardens and the use of school kitchens by
community members; and

» Potential of improving recreational opportunities for children in child care by promoting
recreational use of schools by child care providers.

Summary

Allowing community recreational use of school property during non-school hours is an
important public health strategy. Many community members lack safe, affordable, and
convenient places to be physically active. Schools are an important resource to facilitate physical
activity in communities. At the same time, there are important considerations that must be
navigated. While the fear of liability may be a barrier there are policy and legal options available
to minimize this risk.
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Annotated List of Key Recreational Use Resources

'This section includes a brief discussion of the key resources which are currently available
regarding recreational and joint use of school property.

Active Living Research, Robert Wood Johnson Foundation

Active Living Research, a program of the Robert Wood Johnson Foundation, has several
resources and research examining the impact access to recreational facilities has on children’s
health and obesity rates, particularly in racial and ethnic minority and lower-income
communities. This research also identifies gaps in the existing research in this area. Key
research provided through Active Living Research includes:

w The Potential of Safe, Secure and Accessible Playground to Increase Childrens Physical Activity
(2011).

» Do All Children Have Places to be Active? Disparities in Access to Physical Activity

Environments in Racial and Ethnic Minority and Lower-Income Communities (2011).

w Schools as a Community Resource for Physical Activity: Legal Considerations for Decision
Makers (2007).

= Evenson, K. R. and A. P. McGinn, Availability of school physical activity facilities to the
public in four U.S. communities, 18 Am. J. Health Promotion 243-50 (2004).

» Promoting Physical Activity through the Shared Use of School and Community Recreational
Resources (2012).

'These articles and other resources are available at: http://www.activelivingresearch.org/
resourcesearch/summaries.

American Heart Association

'The American Heart Association has developed resources summarizing key scientific evidence to
support community recreational use of school property during non-school hours and highlighting
policy options to promote shared use. The American Heart Association is working in over

half of the states nationwide to assess the need to either clarify or change state liability laws to
promote the recreational use of school facilities to increase physical activity. The American Heart
Association also recognizes that this topic needs further scientific review and is convening a work
group to study this issue further. American Heart Association resources on this issue include:

w Joint Use Agreements: Sharing School Recreational Facilities with the Community, the
American Heart Association Fact Sheet (2011).

'This resource is available at: http://www.heart.org/idc/groups/heart-public/ @wem/@adv/
documents/downloadable/ucm 312809.pdf.

As discussed in further detail, below, the AHA developed policy guidance related to recreational use of
school facilities in conjunction with Public Health Law Center.

Public Health Law Center
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Bridging the Gap

Bridging the Gap is a nationally recognized research program with the goal to improve understanding
of how policies and environmental factors affect diet, physical activity, and obesity among youth.
A recently released brief examines the characteristics of joint use agreements that were in effect

during the 2009 to 2010 school year among a national sample of 157 public school districts.

'This resource is available at: http://www.bridgingthegapresearch.org/ asset/gl9776/btg joint
use agreements-2-10-12.pdf.

California Pan-Ethnic Health Network
The California Pan-Ethnic Health Network, in collaboration with Public Health Law &

Policy, convened four sessions in Fresno, Oakland, San Diego, and Los Angeles to determine
how to advance the use of joint use agreements in California. The group outlined the results
of these events into a brief. The document outlines four types of recreational use of school
property by communities and discusses how to overcome the typical challenges in recreational
use of school property by communities—maintenance, operations, liability, ownership and

scheduling (MOLOS).

'This resource is available at: http://www.cpehn.org/pdfs/Joint%20Use%20Brief. pdf.

Center for Cities and Schools, University of California Berkeley
in collaboration with the 21st Century School Fund

'The 21st Century School Fund and the Center for Cities and Schools at the University

of California Berkeley have developed several resources to promote the joint use of pre-
kindergarten through twelfth grade public schools. These resources examine both the benefits
associated with the recreational use of school facilities by communities and the challenges
experienced by school and community leaders in allowing for the recreational use of school
property by community members. Resources include:

= Multiple reports regarding joint use of school property;

» A catalog and analysis of state policies and model school district and state level policies
to support joint use and development (http://www.BestSchoolFacilities.org);

= A “joint use calculator” tool for computing the real costs associated with the recreational
use of school facilities; and

» A database template for including community use data and information in a facility
information management system.

'These resources are available at: http://citiesandschools.berkeley.edu/joint-use.html.

Public Health Law Center

'The Public Health Law Center, in conjunction with the American Heart Association, developed
two key resources to address barriers to community recreational use of school property. These
resources include a model school recreational use statute developed to address barriers to
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community recreational use of school property and a webinar discussing the importance of
community use of school property, the concerns behind community use of school facilities and
providing the legal basics on liability. The Public Health Law Center has conducted a review
of the legal landscape impacting recreational use of school facilities in almost half of the states
in which the American Heart Association is assessing the need to either clarify or change state
liability laws. In addition, the Public Health Law Center is currently developing a webpage to

provide additional resources on recreational use of school facilities. Available resources include:
= Minnesota-specific resources regarding the recreational use of school facilities;

» Eliminating Barriers for Community Recreational Use of School Property: Policy Guidance on
Liability and Shared Use (2012); and

» Webinar developed in conjunction with the University of Florida and the American
Heart Association.

'These resources are available at: http://publichealthlawcenter.org/.

Public Health Law & Policy

'The Public Health Law & Policy and its program, the National Policy & Legal Analysis
Network to Prevent Childhood Obesity (“NPLAN”), have developed several resources
promoting the use of joint use agreements to increase the recreational use of school facilities
by communities. Many of these resources are national in scope; others focus on California but
provide useful guidance to a national audience. These resources include:

= Fact sheets for parents, students and community members;

Tool kit for developing joint use agreements;

» Summaries of laws impacting the use of joint use agreements;

A 50-state survey of liability risks for after-hours use of public school property; and

Model joint use agreements.

'These resources are available on the PHLP/NPLAN website at: http://www.nplanonline.org/.

Prevention Institute

Prevention Institute has several resources, primarily for California schools, to use in
developing joint use of school property. These resources include a fact sheet outlining the key
concepts of joint use of California school property.

For more information, visit www.jointuse.org.

Public Health Law Center
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